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FOREWORD 


By Senator Joseph C. O’Mahoney, of Wyoming, Chairman, Interior 
and Insular Affairs Committee 


Recent international developments, particularly in the Middle East, 
have emphasized again the importance of immediate passage of legis- 
lation to permit continued production and development of the pe- 
troleum resources of the submerged lands of the Continental Shelf 
adjacent to the shores ot the United States. The issue as to whether 
the individual coastal States or the Federal Government shall have 
control over leasing and production in the area has been before suc- 
cessive Congresses since 1938 when the Nye resolution asserting Fed- 
eral claims was debated in the Seventy-fifth Congress. In all, some 
12 formal hearings on the issue have been held, and more than 6,000 
pages of testimony and exhibits have been presented. 

The uprising in Iran which threatens to deprive the western nations 
of access to Middle East oil and bring under Russian control the vast 
reserves of that area, makes further delay in developing our sub- 
merged lands dangerous to our national security. Even under present 
conditions, our daily average consumption of petroleum products 
totals 7% million barrels, and imports supply approximately 1 million 
barrels a day of this total. We must have under our own control re- 
serves of petroleum adequate for our defense and industrial machines— 
reserves which are not subject to the vagaries of foreign politics, par- 
ticularly those of an area under the shadow of the hammer and sickle. 

In the unanimous opinion of expert geologists and petroleum engi- 
neers, both Government and private, the submerged lands of the Con- 
tinental Shelf contain tremendous resources of petroleum. These 
areas constitute the largest undeveloped source of oil under our con- 
trol. Already substantial production from offshore, underwater lands 
has been developed, totaling some 1,300,000 barrels a month in the 
case of California’s submerged lands and 480,000 from the lands be- 
neath the Gulf of Mexico off the Louisiana and Texas coasts. 

This production was developed by private oil companies under leases 
issued by the respective coastal States in the belief that the States had 
title to and outright ownership of the lands lying seaward of the mean 
low water mark and extending out into the ocean to the State bound- 
aries. However, in the California, the Louisiana, and the Texas 
‘ases the Supreme Court of the United States has ruled unequivocally 
that the States were not the owners of these lands, and that the Fed- 
eral Government, by virtue of international law and comity, had 
“paramount rights” in the area. Meanwhile, however, some 30 oil 
companies had spent many hundreds of millions of dollars in undersea 
exploration and drilling operations. Special techniques and equip- 
ment were developed at great expense in this pioneering venture, and 
costly organizations created. All development has been brought to a 
standstill as a result of the decisions of the Supreme Court. 
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IV FOREWORD 


There are now pending before the Interior and Insular Affairs Com- 
mittee various bills which attempt to deal with this highly unsatis- 
factory situation. In the belief that an objective presentation of 
both sides of the controversy between the States and the Federal 
Government will be of assistance to the Eighty-seond Congress in 
arriving at a speedy solution in the national interest, as chairman of 
the Senate committee, which has primary responsibility for the pro- 
posed legislation, I requested the Legislative Reference Service of the 
Library of Congress to prepare such a presentation. Thus study, 
prepared by the American Law Section of the Service, is presented 
herewith for the information of the committee and interested persons. 

Part I, from page 1 to page 10, presents the position and theory 
of State ownership of the submerged lands. It consists primarily of 
the joint brief, filed by the 46 attorneys general, which was submitted 
at the joint hearings of the House and Senate Judiciary Committees of 
the Seventy-ninth Congress. Inasmuch as it is the collective effort of 
the chief legal officers of 46 of the States, it is believed to be as close to 
an official statement of the position of the States as could be obtained. 

Part II, starting on page 10, represents original legal research by the 
American Law Section of the Legislative Reference Service under the 
direction of James P. Radigan, Jr., chief. It presents a summary of a 
portion of the historical and legal background of the Supreme Court 
decisions. 

It is my hope that this study may furnish basic factual information 
in a readily available form, and thus aid in the speedy enactment of 
legislation which will permit development of the virtually untapped 
resources of the vast Continental Shelf area in this hour of our Nation’s 
need. 

JosepH C. O’ManHoney. 











JURISDICTION OVER SUBMERGED LANDS OF THE OPEN SEA 





Tue Liprary OF CONGRESS, 
Washington 25, D. C. 
To: Senator Joseph C. O’Mahoney. 
From: American Law Section, Legislative Reference Service. 
Subject: Jurisdiction over submerged lands of the open sea. 


The seaward boundaries of the coastal States of the United States 
have not been definitely delineated in either history or law. However, 
the issue of the control over the resources of the submerged lands of 
the Continental Shelf adjacent to the coasts of the United States has 
been determined by the Supreme Court to be in the Federal Govern- 
ment (United States v. California (1947) 332 U.S. 19; United States v. 
ee (1950) 339 U. S. 699 and United States v. Texas (1950) 339 

J. S. 707). 

In this Congress up to April 9, 1951, 14 bills have been introduced 
on the issue of such control: S. 140, S. 940, S. 1090; Senate Joint 
Resolution 20; H. R. 58, H. R. 266, H. R. 415, H. R. 1022, H. R. 1089, 
H. R. 1230, H. R. 1310, H. R. 1364, H. R. 1523, H. R. 1934, H. R. 
3300; House Joint Resolutions 131 and 209. 

All of these measures with the exception of Senate Joint Resolution 
20 and its companion bill in the House, House Joint Resolution 131, 
would assert outright full ownership and title of the Coastal States in 
the submerged lands lying seaward of their coasts for varying distances, 
ranging from 1 mile to 250 miles out into the ocean. Senate Joint 
Resolution 20 and House Joint Resolution 131 are interim measures, 
providing for recognition of valid existing leases, and limited Federal 
control over production and new leasing of the area from the mean 
low water line to the edge of the Continental Shelf. 

In support of the underlying philosophy of State ownership, there 
is presented as representative of the collective thoughts of the States 
the joint brief of the 46 attorneys general, which was introduced on 
June 18, 1945, into the joint hearings before the Committee on the 
Judiciary, House of Representatives, and a Special Subcommittee 
of the Senate Judiciary, Seventy-ninth Congress. 

A copy of this brief follows: 


Part I 


MEMORANDUM OF LAW IN SUPPORT OF PROPOSED JOINT RESOLU- 
TION QUIETING TITLES TO LANDS BENEATH TIDEWATERS AND 
NAVIGABLE WATERS 


BACKGROUND OF Proposep LEGISLATION 


Ever since the creation of the Federal Government it has been a uniformly 
established rule of constitutional law that all lands beneath tidewater and navig- 
able water are the absolute property of the respective States in which such lands 
are situated. 

For more than 100 years prior to 1937 this rule was uniformly recognized and 
respected by all departments of the Federal Government. However, in April 
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1937 and 1938 resolutions known as the Nye resolutions were introduced in the 
Senate and similar resolutions in the House, in which the assertion was made that 
all tide and submerged lands within the 3-mile limit were ‘“‘the property of the 
United States.” 

Notwithstanding that these resolutions failed of passage, the claims set forth 
therein and the arguments made by officials of the United States before the 
congressional committees have operated to cast a cloud upon the States’ titles to 
all lands beneath tidal and navigable waters. Furthermore, officials in the 
Department of the Interior have not allowed the matter to rest but have con- 
tinued actively to advocate action similar to that sought by the Nye resolution. 
In recent months the matter has become acute by reason of the public statements 
of Secretary of the Interior Ickes that he intends to grant certain applications for 
Federal oil and gas leases on tide and submerged land. The issuance of such 
leases would, of course, be an actual assertion of title by an important department 
of the Federal Government and would further cloud titles to all tide and sub- 
merged lands of the States. 


CLAIMS OF THE INTERIOR DEPARTMENT ARE AN ATTACK ON STATE SOVEREIGNTY 
AND AFFECT Every STATE 


In what appears to be an attempt to prevent united and coordinated action by 
the States, the Interior Department has maintained that tidelands or submerged 
lands of one State may be taken by the Federal Government without affecting 
the legal rights of other States. An examination of the principle of law under 
which tidelands are held will demonstrate the fallacy of such a claim. Each of 
the States owns its tide and submerged lands by virtue of the principle of State 
sovereignty. The United States cannot successfully assert title to tidelands in 
any one State without destroying this principle. If the Federal Government is 
successful in destroying the legal basis of State ownership in one State it will 
automatically follow that the principle will no longer apply in any State. 

Indeed, it was frankly admitted by Mr. Ickes in a statement made publicly 
at a press conference on March 6, 1945, that this policy would “have to be a 
general policy * * *.”’ Furthermore, those who took part in the hearings on 
the Nye resolution wiil recall that its advocates frankly admitted that if the law 
were construed in accordance with their claims it would “necessarily follow 
* * *” that the Federal Government ‘‘would have the right to go into all the 
ports and take the ports’ property or all the property that has been constructed 
thereon and therein’? (Senate committee hearings on 8. J. Res. 83 and 8. J. Res. 
92, March 27-30, 1939, p. 422). 

Title to lands beneath inland navigable waters, including lakes and rivers, is 
held by the States under the same legal principle as tidelands. All inland States 
are, therefore, subjected to the same threat as the coastal States. 

It is obvious that the threat which now has become acute is not limited to any 
one State but affects, directly or indirectly, the sovereign rights of every State in 
the Union. States should not be misled by the suggestion that an attack on the 
sovereignty of one State is of no concern to other States. 

There is and can be no middle ground. If Mr. Ickes can seize 1 square foot of 
tide or submerged lands in any State and maintain his seizure, it will be the 
Official duty of Federal officers everywhere to complete the conquest of all like 
areas in all the States. 


NATURE oF PrRoposep LEGISLATION 


The title of the States to their lands beneath tidal and navigable water should 
be permanently quieted by congressional action. The proposed resolutions will 
accomplish this in the simplest and most effective way, namely, by a release or 
quitclaim from the United States running directly to the States, respectively, and 
their grantees. This release will convey nothing to which the United States 
now has any legitimate claim but will simply serve to clear the titles of State 
properties from the unwarranted cloud which has been cast upon them. 

The Supreme Court has repeatedly declared as a matter of law that these 
lands belong to the States. These resolutions confirm these declarations. 

The following is a brief statement of the legal basis of the States’ ownership 
of lands beneath tidewaters and navigable waters: 


Lecat Basts or Srares’ OWNERSHIP OF TIDELANDS 


Each of the Original Thirteen States became, at the conclusion of the Revolu- 
tion, the absolute owner of all lands beneath tidal waters and navigable waters 
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within its boundary (except such portions thereof, if any, as had previously been 
granted out by the former sovereign). 

The original States did not surrender their lands beneath tidal waters and 
navigable watcrs to the Federal Government either by the Constitution or other- 
wise. Ina few instances States have voluntarily ceded or conveyed small portions 
of such lands to the United States for purpose of national defense or for the 
improvement of navigation, and in other instances the United States has acquired 
portions thereof by condemnation. The States have also in some instances 
granted or leased portions of their lands beneath tidal waters and navigable 
waters to private citizens. Except for the portions of such lands so acquired by 
the United States and by private citizens, the original States today retain absolute 
title to and ownership of all such lands within their respective boundaries. 

It has been held by the United States Supreme Court in many cases that all 
States subsequently admitted to the Union became the owners of the lands 
beneath their tide and navigable waters equally with the Original Thirteen States 
(Pollard v. Hagan (1845), 3 How. (44 U.S.) 212, 228). It follows that all States 
of the Union are subject to exceptions mentioned in the preceding paragraph, the 
absolute owners of the lands beneath tidal waters and navigable waters within 
their respective boundaries. 

The United States, through its Congress, is vested by article I, section 8, of the 
Constitution, with the power ‘to regulate commerce with foreign nations and 
among the several States.”” But this power in no way affects the absolute owner- 
ship by the States of the lands beneath tidal waters and navigable waters. 

The ownership of lands beneath tidal and navigable waters by the individual 
States is not a question of national policy which can be changed from time to 
time by Federal officials, but is a settled rule of constitutional law. The United 
States Supreme Court and all other courts which have passed upon the question 
have uniformly held in a multitude of decisions extending over a period of more 
than 100 years that lands of the character described in this resolution belong 
absolutely to the States. There is no decision to the contrary. The following 
excerpts from two of the leading decisions of the United States Supreme Court 
set forth concisely the rule as to tidelands: 

Knight v. U. S. Land Ass’n (1891) (142 U. S. 161, 183): 

“Tt is the settled rule of law * * * that absolute property in, and dominion 
and sovereignty over the soils under the tidewaters in the original States were 
reserved to the several States, and that the new States since admitted have the 
same rights, sovereignty, and jurisdiction * * *.” 

Hardin v. Jordan (1891) (140 U. S. 371, 381): 

‘‘With regard to grants of the Government for lands bordering on tidewater, 
it has been distinctly settled that they only extend to highwater mark, and that 
the title to the shore and lands under water in front of lands so granted enures to the 
State within which they are situated, if a State has been organized and established 
there. Such title to the shore and lands under water is regarded as incidental to 
the sovereignty of the State—a portion of the royalties belonging thereto and 
held in trust for the public purposes of navigation and fishery—and cannot be 
retained or granted out to individuals by the United States (Pollard v. Hagan, 3 How. 
212; Goodtitle v. Kibbe, 9 How. (50 U. 8.) 471; Weber v. Harbor Commissioners, 
18 Wall. (85 U.S.) 57).”! 


Tue States’ OwNeERSHIP OF TIDELANDS EXTENDS TO ALL LANDS COVERED BY 
TipaL Waters WirxHiIn THEIR RESPECTIVE BOUNDARIES 


The ownership of States to “the soils under the tidewaters”’ is not limited to 
the narrow strip along the coast over which the tide daily ebbs and flows, but 
includes all lands covered by the waters of the sea within the States’ boundaries 
which in every case extends to a distance of at least 3 miles from the coast line. 
This proposition is expressed in Port of Seattle v. Oregon & W. R. R. Co. (1921) 
(255 U.S. 56, 63): 

“The right of the United States in the navigable waters within the several 
States is limited to the control thereof for purposes of navigation. Subject to that 
right, Washington became, upon its organization as a State, the owner of the 
navigable waters within its boundaries and of the land under the same. * * * The 
character of the State’s ownership in the land and in the waters is the full proprie- 
tary right. The State, being the absolute owner of the tidelands and of the waters 
over them, is free, in conveying tidelands, either to grant with them rights in the 
adjoining water area, or to completely withhold all such rights.” 





1 Italics supplied. 
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Illinois Central R. R. Co. v. Illinois (1892) (146 U. S. 387, 435): 

“It is the settled law of this country that the ownership of and dominion and 
sovereignty over lands covered by tidewaters, within the limits of the several States, 
belong to the respective States within which they are found, * * *,” 

Martin v. Waddell (1842) (41 U. S. 366, 410): 

‘“* * * For when the Revolution took place, the people of each State became 
themselves sovereign; and in that character hold the absolute right to all their 
navigable waters, and the soils under them, for their own common use, subject only 
to the rights since surrendered by the Constitution to the general Government.”’ 
(Namely, the rights of regulation incident to the regulation of commerce and 
navigation.) 

The ownership and jurisdiction of States bordering on the ocean extends in all 
eases at least one marine league or three geographical miles ‘‘from the coast on the 
open sea.”’ This was definitely settled in the case of Manchester v. Massachusetts 
(1890) (139 U.S. 240). In this case the court said (p. 257): 

‘“* * * Therefore, if Massachusetts had continued to be an independent 
nation, her boundaries on the sea, as defined by her statutes, would unquestionably 
be acknowledged by all foreign nations, and her right to control the fisheries within 
those boundaries would be conceded. The limits of the right of a nation to control 
the fisheries on its seacoasts, and in the bays and arms of the sea within its terri- 
tory, have never been placed at less than a marine league from the coast on the open 
me SUS ee 

In the Massachusetts case the court also dealt with the ownership of the sub- 
merged land lying between the coast line and the boundary of the State which, in 
that case, as above stated, was a marine league from the coast. On this point in 
referring to the earlier case of McCready v. Virginia (94 U. 8. 391), the court said 
(p. 259): 

‘‘* * * Tn that case it was said, that the principle had long been settled in 
this court, that each State owns the beds of all tidewaters within its jurisdiction, 
unless they have been granted away; * * *,” 


LANbs BENEATH INLAND NAVIGABLE WaTERS ARE OWNED BY THE STATES ON THE 
SaME Lecat Basis as TIDELANDS 


In the excerpt from the decision in Martin vy. Waddell above quoted, it will be 
noted that the rule as to lands covered by the tidal waters of the sea applies as well 
to “all their navigable waters, and the soils under them.’”’ It is settled beyond 
question that this rule of law applies to all lands beneath inland waters, such as 
lakes and streams, which are navigable under the laws of the United State. In 
the leading case of Illinois Central R. R. v. Illinois (1892) (146 U. S. 387, at 435), 
the court, in dealing with this precise question as it pertains to Lake Michigan, 
said: 

“Tt is the settled law of this country that the ownership of and dominion and 
sovereignty Over lands covered by tidewaters, within the limits of the several 
States, belong to the respective States within which they are found, with the con- 
sequent right to use or dispose of any portion thereof, when that can be done with- 
out substantial impairment of the interest of the public in the waters, and subject 
always to the paramount right of Congress to control their navigation so far as 
may be necessary for the regulation of commerce with foreign nations and among 
the States. This doctrine has been often announced by this court * * * 
(Pollard’s Lessee v. Hagan, 3 How. (44 U.S.) 212; Weber v. Harbor Commissioners, 
18 Wall. (85 U. S. 57)). 

“The same doctrine is in this country held to be applicable to lands covered by fresh 
water in the Great Lakes over which is conducted ana extended commerce with 
different States and foreign nations. These Lakes possess all the general charac- 
teristics of open seas, except in the freshness of their waters, and in the absence of 
the ebb and flow of the tide. In other respects they are inland seas, and there is 
no reason or principle for the assertion of dominion and sovereignty over and owner- 
ship by the State of lands covered by tidewaters that is not equally applicable to its 
ownership of and dominion and sovereignty over lands covered by the fresh waters of 
these Lakes.”’ 

This rule was reaffirmed in the case of Massachusetts v. New York (1925) (271 

U. S. 65, 89), and again in the late case of United States v. Utah (1930) (283 U.S. 
64), in which the court said, at page 75: 
‘* %* * Tn accordance with the constitutional principle of the equality of 
States, the title to the beds of rivers within Utah passed to that State when it 
was admitted to the Union, if the rivers were then navigable; and, if they were 
not then navigable, the title to the river beds remained in the United States.”’ 
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Attached to this brief as an appendix is a partial list of the decisions of the 
United States Supreme Court and of other courts, and references to other author- 
ities, all of which further support the propositions above set forth. 


NECESSITY FOR LEGISLATION 


On the basis of the foregoing principles of constitutional law a rule of property 
has been established. The States of the Union and their various legal districts 
or subdivisions, as well as their citizens, in reliance upon this rule have expended 
enormous sums of money in the development of their lands beneath tidal and 
navigable waters both along the coast and inland. Large areas have been filled 
and reclaimed and expensive improvements erected thereon. Great harbors have 
been constructed and a multitude of other improvements made. In those States 
in which oil has been found in the lands covered by tidal waters or navigable 
waters, the States have made leases to private citizens and great sums have been 
spent in developing these oil resources. 

Not only have the States and their citizens made these improvements and 
expenditures in justified reliance on the rule of property above set forth, but the 
United States itself has, since it was established by the Constitution, recognized 
and acquiesced, in literally hundreds of ways, in the ownership of these lands by 
the individual States. 

When an unwarranted cloud exists upon the title to real property the proper 
and legal method by which such cloud should be removed is by a quitclaim or 
release. The proposed resolution will constitute just such a quitclaim or release, 
and nothing more. /t releases no property and no property interest in which the 
United States now has any legitimate claim whatsoever. Its passage will serve to 
clear the titles of immensely important and valuable State and municipal proper- 
ties throughout the Nation from the wholly unwarranted cloud which has been 
cast upon them as a result of the Nye resolution and of the more recent claims of 
the Department of the Interior. This alleged policy of that Department is not 
and never has been the true policy of the United States and is directly opposed 
to the legitimate and settled property rights of every State in the Union. 

The lands beneath tidewater and navigable waters belong to the States in their 
sovereign capacity as States. The claim of Mr. Ickes is a direct attack on State 
sovereignty. This claim affects not only the ownership and jurisdiction of every 
port and harbor in the United States but constitutes a threat to all property held 
under the principle of State sovereignty. 

The undersigned earnestly urge the enactment by Congress of the proposed 
legislation. 

Respectfully submitted. 


William N. McQueen, Attorney General, State of Alabama; Guy E. 
Williams, Attorney General, State of Arkansas; Robert W. 
Kenny, Attorney General, State of California; H. Lawrence 
Hinkley, Attorney General, State of Colorado; Francis A. Pallotti, 
Attorney General, State of Connecticut; John Clair Killoran, 
Attorney General, State of Delaware; J. Tom Watson, Attorney 
General, State of Florida; T. Grady Head, Attorney General, 
State of Georgia; Frank Langley, Attorney General, State of 
Idaho; George F. Barrett, Attorney General, State of Illinois; 
James A. Emmert, Attorney Generel, State of Indiana; John M. 
Rankin, Attorney General, State of Iowa; A. B. Mitchell, At- 
torney General, State of Kansas; Eldon 8. Dummit, Attorney 
General, State of Kentucky; Fred 8. LeBlanc, Attorney General, 
State of Louisiana; Ralph W. Ferris, Attorney General, State of 
Maine; William C. Walsh, Attorney General, State of Maryland; 
Clarence A. Barnes, Attorney General, State of Massachusetts; 
John R. Dethmers, Attorney General, State of Michigan; J. A. 
A. Burnquist, Attorney General, State of Minnesota; Greek L. 
Rice, Attorney General, State of Mississippi; J. E. Taylor, At- 
torney General, State of Missouri; R. V. Bottomly, Attorney 
General, State of Montana; Walter R. Johnson, Attorney Gen- 
eral, State of Nebraska; Alan H. Bible, Attorney General, State 
of Nevada; Harold K. Davison, Attorney General, State of New 
Hampshire; Walter D. Van Riper, Attorney General, State ot 
New Jersey; Clyde C. McCulloch, Attorney General, State of 
New Mexico; Nathaniel L. Goldstein, Attorney General, State 
of New York; Harry MeMullen, Attorney General, State of 
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North Carolina; Nels M. Johnson, Attorney General, State of 
North Dakota; Hugh S. Jenkins, Attorney General, State of 
Ohio; Randall $8. Cobb, Attorney General, State of Oklahoma; 
George Neuner, Attorney General, State of Oregon; James H. 
Duff, Attorney General, State of Pennsylvania; John H. Nolan, 
Attorney General, State of Rhode Island; John M. Daniel, At- 
torney General, State of South Carolina; George T. Mickelson, 
Attorney General, State of South Dakota; Roy H. Beeler, Ar- 
torney General, State of Tennessee; Cover Sellers, Attorney 
General, State of Texas; Grover A. Giles, Attorney General, 
State of Utah; Alban J. Parker, Attorney General, State of 
Vermont; Abram P. Staples, Attorney General, State of Vir- 
ginia; Ira J. Partlow, Attorney General, State of West Virginia; 
John E. Martin, Attorney General, State of Wisconsin; Louis J. 
O’ Marr, Attorney General, State of Wyoming. 





APPENDIX 


The following is a partial list of United States Supreme Court cases in which 


the principle of State ownership of lands beneath tidal and navigable waters 
has been upheld: 


SALT WATER AND TIDELANDS 


Pollard’s Lessee v. Hagan (1845), 3 How. (44 U.S.) 212, 229, 230 (Alabama— 
Mobile Bay— United States patent held invalid). 

Goodtitle v. Kibbe (1850), 9 How. (50 U. 8.) 471, 478 (Alabama—Shore of a 
navigable tidewater river). 

Smith v. Maryland (1855), 18 How. (59 U. 8S.) 71, 74 (Maryland—Soil below 
low-water mark in the Chesapeake Bay). 

Mumford v. Wardwell (1867), 6 Wall. (73 U. 8.) 423, 435, 436 (California— 
Navigable waters and soil. under same). 

Weber v. Board of Harbor Commissioners (1873), 18 Wall. (85 U. 8.) 57, 65, 
66 (California—‘‘Shore of the sea, and of the arms of the sea’’). 

McCready v. Virginia (1876), 94 U. S. 391, 394, 395 (Virginia—Oyster beds 
in tidewaters). 

Manchester v. Massachusetts (1890), 189 U. S. 240, 259, 260 (Massachusetts— 
Buzzard’s Bay). 

San Francisco v. LeRoy (1891), 1388 U. S. 656, 670-672 (California—Tide- 
lands, San Francisco Bay). 

Knight v. U. 8. Land Association (1891), 142 U.S. 161, 183, 201 (California— 
San Francisco Bay). 

Shively v. Bowlby (1894), 152 U. 8. 1, 57, 58 (Oregon—Tidelands at mouth 
of Columbia River). 

Mobile Transportation Co. v. Mobile (1903), 187 U. 8S. 479, 482 (Alabama— 
Mobile River). 

United States v. Mission Reck Co. (1903), 189 U. S. 391, 404 (California— 
Submerged as well as tidelands, San Francisco Bay). 

The Abby Dodge (1912), 223 U. S. 166 (Florida—Sponge beds in Gulf of 
Mexico). 

Greenleaf Lumber Co. v. Garrison (1913), 237 U. S. 251, 259 (Virginia— 
Elizabeth River). 

Port of Seattle v. Oregon & W. R. R. Co. (1921), 255 U. S. 56, 63 (Washing- 
ton—Port of Seattle). 

Borax Consolidated vy. City of Los Angeles (1935), 296 U. 8S. 10, 15, 16 (Cali- 
fornia—Tidelands, San Pedro Bay). 

United States v. O’ Donnell (1938), 303 U. S. 501, 519 (California—San Fran- 
cisco Bay). 

THE GREAT LAKES 


Illinois Central v. Illinois (1892), 146 U. S. 387 (Illinois—-Shores and sub- 
merged lands, Lake Michigan). 

Massachusetts v. New York (1926), 271 U. S. 65 (New York—Submerged 
lands, Lake Ontario). 
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THE NAVIGABLE WATERS 


St. Clair v. Lovington (1874), 90 U. 8. 46 (Illinois— Mississippi River). 

Barney v. Keekuk (1876), 94 U. 8. 324 (lowa— Mississippi River). 

Shively v. Bowlby (1893), 152 U. 8S. 1 (Oregon—Columbia River). 

St. Anthony v. Board (1897), 168 U. S. 349 (Minnesota— Mississippi River). 

Scott v. Lattig (1913), 227 U. 8S. 229 (Idaho—Snake River). 

Donnelly v. United States (1913), 228 U.S. 243 (California— Klamath 

Oklahoma v. Texas (1921), 258 U. S. 574 (Oklahoma—Red River). 

United States v. Utah (19381), 283 U. S. 64 (Utah—Colorado River—Con- 
flicting oil leases). 


tiver), 


THE INTERIOR LAKES 


Hardin v. Jordan (1891), 140 U. S. 371, 381 (IHinois—Inland lake). 
McGilvra v. Ross (1909), 215 U. 8S. 70 (Washington—N ontidal lakes). 
United States v. Holt Bank (1926), 270 U. S. 49 (Minnesota—Its inland lakes). 
United States v. Oregon (1935), 295 U. S. 1 (Oregon—Inland lakes and chan- 
nels). 
CASE BETWEEN THE UNITED STATES AND A STATE 


United States v. Utah (1931), 283 U. S. 64. 
United States v. Oregon (1935), 295 U.S. 1. 


DECISIONS OF THE STATE COURTS 


For decisions of various State courts upholding the above principles, see 45 
Corpus Juris, pages 540, 541, and footnotes. 


Law Writers 


All law writers are in accord with the above principles (3 Tiffany on Real 
Property (3d ed. 1939), p. 638; 4 Thompson on Real Property, p. 319; Patton 
on Titles, pp. 29!, 292; 27 Ruling Case Law, pp. 1359, 1360). 


DECISIONS OF THE GENERAL LAND OFFICE AND DEPARTMENT OF THE INTERIOR 


Prior to 1937 the Department of the Interior in a number of instances held 
that lands beneath tidewaters belonged to the States, following the precedents 
and authorities above set forth. Among these decisions were: Joseph Cunning- 
ham (1934) (55 1. D. 1); Charles B. Reynolds, Jr., et al. (1937) (56 I. D. 60). 

In 1933 Secretary Ickes, himself, wrote a letter upholding State ownership of 
lands beneath tidewater. This letter is contained in House committee hearings on 
House Joint Resolution 176 and House Joint Resolution 181, 1939, page 172, and 
reads as follows: 

THE SECRETARY OF THE INTERIOR, 


Washington, December 22, 1933. 
Mr. OuIn 8S. PrRocror, 


Long Beach, Calif. 

My Dear Mr. Procror: I have received, by reference from the Department 
of State, copies of your letters of October 15 and November 22. 

As to the jurisdiction of the Federal Government over lands, bordering on 
tidewater, the Supreme Court of the United States has held in the case of Hardin 
v. Jordan (140 U.S. 371), as follows: 

“With regard to grants of the Government for lands bordering on tidewater, 
it has been distinctly settled that they only extend to highwater mark, and that 
the title to the shore and lands under water in front of lands so granted inures to 
the State within which they are situated, if a State has been organized and estab- 
lished there. Such title to the shore and lands under water is regarded as incidental 
to the sovereignty of the State—a portion of the royalties belonging thereto and 
held in trust for the public purposes of navigation and fishery—and cannot be 
retained or granted out to individuals by the United States.” 

The foregoing is a statement of the settled law, and therefore no rights can be 
granted to you either under the leasing act of February 25, 1920 (41 Stat. 437), 
or under any other public-land law to the bed of the Pacific Ocean either within 
or without the 3-mile limit. Title to the soil under the ocean within the 3-mile 
limit is in the State of California, and the land may not be appropriated except 
by authority of the State. A permit would be necessary to be obtained from the 
War Department as a prerequisite to the maintenance of structures in the navigable 
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waters of the United States, but such a permit would not confer any rights to the 
ocean bed. 

I find no authority of law under which any right can be granted to you to estab- 
lish your proposed structures in the ocean outside the 3-mile limit of the jurisdic- 
tion of the State of California, nor am I advised that any other branch of the 
Federal Government has such authority. 

Sincerely yours, Harowup L. Icxes, 
Secretary of the Interior. 


{ From joint hearings before the Committee on the Judiciary, House of Representatives, and a special sub- 
committee of the Senate Judiciary Committee, 79th Cong., Ist sess., June 18, 19, and 20, 1945] 





* * * * * * * 


In further support of this contention there are the statements filed with your 
committee by the States of California, Connecticut, Louisiana, Michigan, New 
Hampshire, New Jersey, North Carolina, Oregon, Texas, and Washington. The 
underlying philosophy and the general theme of these statements are not mate- 
rially different from those set forth in the foregoing brief nor are they materially 
different from the arguments of the State of California in the case of United States 
v. California (1947) (332 U. 8S. 19), with the exceptions that they emphasize the 
fact that the decision of this case is a novel and strange doctrine which does 
not place the fee title in either the United States or in the States and therefore 
will result in great uncertainty and possibly chaos in respect to the title and control 
of harbor improvements, etc. The statements also claim that the decision will 
cause many questions and claims by adverse parties which will effect adversely 
the preservation of our dual system of government, which will bring about a denial 
of the long recognition of State control of the marginal belt, and which will jeop- 
ardize the equity, amounting to billions of dollars, of the States in these lands. 

In still further support of the claim of Texas, as distinguished from the claim 
of the other States, it is urged that Texas has a special and distinct claim to the 
submerged lands in the Gulf of Mexico which emanates from its title thereto ac- 
quired as an independent sovereign and from its annexation agreement with the 
United States at the time of its admission into the Union. 

The arguments advanced in the two briefs filed with your committee on behalf 
of Texas will be summarized to point out the special contention of Texas. 

From the brief of Bascom Giles, commissioner of the General Land Office of 
the State of Texas, the following points are presented: 

On December 19, 1836, the Republic of Texas passed an act to define the 
boundaries of the Republic. Among other things this act of Congress of the 
Republic of Texas provided as follows: 

“Be it enacted by Senate and House of Representatives of the Republic of Texas, 
in Congress assembled, That from and after the passage of this Act, the civil and 
political jurisdiction of this republic be, and is hereby declared to extend to the 
following boundaries, to wit: 

‘Beginning at the mouth of the Sabine River, and running west along the Gulf 
of Mexico, three leagues from land, to the mouth of the Rio Grande, thence up the 
principal stream of said river to its source, thence due north to the forty-second 
degree of north latitude, thence along the boundary line as defined in the treaty 
between the United States and Spain, to the beginning; and that the President 
be, and is hereby, authorized and required to pen a negotiation with the Govern- 
ment of the United States of America, so soon as in his opinion the public interest 
requires it, to ascertain and define the boundary line as agreed upon in said 
treaty” (1 Gammel’s Law 1193; vol. 1, Sayles Early Laws of Texas, art. 257). 
{Emphasis added.] 

* * * * * * * 


It is submitted, therefore, that Texas as an independent nation was the owner 
of and was exercising dominion and control over the tidelands in the Gulf of 
Mexico along its borders under the same rules and regulations as all other nations 
owned and controlled the tidelands adjacent to their respective territories. The 
State of Texas, when it was annexed to the United States, specifically retained 
said lands. 

Subsequently, formal treaties were entered into between the Republic of Texas 
and France in 1839, Holland in 1842, and three treaties with Great Britain in 
1842. Moreover, on April 25, 1838, a convention was held between the Republic 
of Texas and the United States for the purpose of marking the boundaries as 
proclaimed by the Republic. The three-league boundary proclaimed in the 
Republic’s act of December 19, 1836, was never disputed. 

* * * , x * * * 


JURISDICTION OVER SUBMERGED LANDS OF THE OPEN SEA 9 


On May 6, 1845, President Polk wrote to Commissioner Donelson as follows: 

‘‘We desire most anxiously that she [Texas] will accept the offer as made to her, 
and if she does, she may rely upon our magnanimity and sense of justice toward 
her’’ (Tennessee Historical Magazine, III (1917), p. 68). 

Polk also advised Sam Houston on June 6, 1845, that Texas need have no 
apprehension in regard to the boundaries of the Republic because the United 
States would “not allow the Texan rights of territory to be sacrificed.’”’ More- 
over, on June 15, 1845, Polk again wrote to Donelson: 

“Of course, I would maintain the Texas title to the extent which she claims it 
to be.” 

* * * * * ~ * 


It would seem obvious that the facts above stated with respect to the recognition 
of the claim of the Republic of Texas and the State of Texas to the submerged 
lands abutting upon the coast of the State of Texas extending approximately 1044 
miles into the Gulf of Mexico, serve to establish beyond question that the State 
of Texas has title to such submerged lands by prescription, in addition to its 
actual title acquired in the manner set out above. 

The Supreme Court of Texas in the case of City of Galveston v. Menard (23 Tex. 
349), held with reference to the boundaries of the Republic and the State of Texas, 
as follows: 

“The Republic of Texas had the power, through its legislative department, to 
grant that part of the Galveston Bay, which lies south of the channel, usually 
covered with salt water, which constitute what is called the ‘flats’; and thereby 
vest an exclusive right in Menard to the soil thereof, and to the full ownership of 
same, just as if it had been dry land. 

‘This power results, as a necessary consequence of the absolute sovereignty of 
the Republic, over the territory included in its limits. The southern boundary 
of that territory was defined by an act of the Texas Congress, to extend from ‘the 
mouth of the Sabine River, and running west along the Gulf of Mexico, three 
leagues from land, to the mouth of the Rio Grande,’ ete. After annexation of 
Texas, the State, by an act of the legislature, reaffirmed its ‘exclusive right to the 
jurisdiction over the soil, included in the limits of the late Republic of Texas,’ ex- 
cepting such as may be vested in the United States, by the Constitution of the 
United States, and by the joint resolution of annexation’’ (Hartley’s Digest, arts. 
1631 and 1634). 

And said further, on page 393: 

‘The legislature of the several States may grant it, if not previously appropri- 
ated by grant, prescription, or otherwise; provided, the exercise of an exclusive 
right, thus granted, does not infringe upon the rights of the Government of the 
United States, in its power ‘to regulate commerce with foreign nations, and among 
the several states’ ’’ (Charlestown v. County Commissioners, 3 Met. 202; 21 Pick, 
34; 4 Rawles 9; Angell, Tide Waters 87). 

From the brief of Price Daniel, attorney general of Texas, the following facts 
have been extracted: 

The annexation agreement of 1845 should be honored and upheld by the Con- 
gress of the United States, as it was not of Texas’ own making, but was the writ- 
ten condition under which the United States would offer Texas admission into the 
Union. The same boundary of Texas adopted by the First Congress of the Re- 
public of Texas on December 19, 1836, was read to the United States Senate before 
recognition and again to both Houses of Congress before annexation provided 
inter alia: 

‘‘Beginning at the mouth of the Sabine River, and running west along the Gulf 
of Mexico 3 leagues from land, to the mouth of the Rio Grande, * » 

These boundaries of Texas were recognized and used as the Sseniaeal between 
the United States and Mexico in the Treaty of Guadalupe Hidalgo and in the 
Gadsden Treaty in 1853. 

* %* * That Texas has a special claim due to its former status as an inde- 
pendent nation, has been recognized by some of the most ardent advocates of 
Federal tideland ownership. A few examples follow: 

President Harry 8S. Truman: ‘‘Texas is in a class by itself; it entered the Union 
by treaty.” ? 

Harold L. Ickes: ““Parenthetically, Texas may have a legal right to its tidelands 
because it came into the Union voluntarily and as an independent country.” 3 





? Speech at Austin, Tex., September 27, 1948. 
3 Address by Harold L. Ickes over ABC Network, October 14, 1948. 
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Justice Tom Clark, on the day he argued the California case as Attorney 
General of the United States: ‘‘Texas had been an independent nation—a Re- 
public—for 10 years before it joined the Union. As a Republic it owned all of 
the land within its boundaries, including the marginal sea, commonly called 
tidelands. This area, similar to that involved in the California case extended 
into the Gulf of Mexico and was under the sovereignty of Texas all during the 
Republic and was retained by it under the provisions of the act of admission.” 4 

These statements by early American statesmen are also significant: 

President Andrew Jackson: “The title of Texas to the territory she claims is 
identified with her independence.” 5 

President James K. Polk, while still negotiating Texas’ annexation: ‘“‘Of course 
I would maintain the Texian title to the extent which she claims it to be 
* * *x 9? 6 

Representative George A. Caldwell (Kentucky): ‘* * * we will let Texas 
pay her own debts, and keep her own lands to pay them with.” 7 


Part II 
POSITION OF THE FEDERAL GOVERNMENT 


In opposition to the claims of the States that the title and sovereignty over 
the maritime belt is properly within the States and that such belt was vested in 
the States through the grants of the King, and that the inland water rule is ap- 
plicable to the 3-mile belt the following is submitted: 


1. The sovereignty over and the title to the lands which lie between low-water mark 
and the 3-mile limit are vested in the Federal Government 


It is fallacious reasoning predicated upon unsound logic that advances the 
theory that the Federal Government cannot claim sovereignty over and title to 
the ocean beds from the low-water mark to the 3-mile limit without claiming 
sovereignty over and title to the shore and the tidelands of the navigable waters 
within the boundaries of the States. 

The exercise of sovereignty over the territorial seas in the Middle Ages does 
not present a common uniform patent or even any admitted general legal rules. 
The rights claimed by the various titularies seem to be predicated upon no firmer 
foundation than an asserted need and the power to enforce it. England in 1023 
granted exclusive rights for fishing off the coast of a portion of her shores to the 
Canterbury monks, Norway in 1432 asserted the right to exclude all foreigners 
from fishing for a certain distance from her shores, the maritime cities of Italy 
asserted the right to collect taxes from ships passing at a distance of 100 miles. 
Genoa in 1467 and Marseille in 1476 asserted the right to impose quarantine 
regulations against the pest, cholera and yellow fever. Although many other 
instances could be given with respect to the Middle Ages, and for that matter 
instances in even earlier times, for example, the assertation of Rome that the 
Mediterranean Sea was under its exclusive jurisdiction, they would not do much 
to aid in the present problem. Coming to the period contemporary to the Ameri- 
can Revolution, a few examples of the exercise of jurisdiction over the territorial 
seas shows that there was no established patent at that time either. 

In England, the first Hovering Act of 1736 (9 George II, ch. 15) authorized 
the visiting of ships carrying tea or brandy, 2 leagues from the coast, and the 
confiscation of merchandise unloaded within 4 leagues. A law of 1784 (24 
George III, ch. 47) made these last two distances uniform by accepting the 
greater, and another law of 1802 (42 George III, ch. 82) increased it to 8 leagues. 
However, the act of the fourth year of the reign of George III (1764) and that of 
August 25, 1832, fixed in general terms the distance of 1 league for the exercise 
of sovereignty over the waters of the British Isles. With regard to sanitary 
requirements, especially against the pest, the same nation started in 1753 with 
a distance of 4 leagues, later reducing it to 2. In the United States customs 
control was exercised to a distance of 4 miles from the coast, under the provisions 
of the act of March 2, 1799 (1 Stat. 668). In Spain the Royal Decree of Decem- 
ber 17, 1760, and the regulation of March 1, 1775, referred to 2 leagues. One 
of the first circulars the American Commissioners at the Court of Paris addressed 
to the commanders of American armed vessels in 1777, instructed them to abstain 
from capturing the enemy’s vessels, or vessels of neutrals, when they were ‘‘under 
the protection of a port, river, or coast of a neutral country”’ and the proclamation 

4 Joint hearings before the Committees on the Judiciary, 80th Cong., 2d sess.,on S. 1988 and similar House 
bills, February-March, 1948, p. 689 
5 Message to Congress, December 21, 1836. 
6 Letter to Andrew Donelson, United States Chargé d’Affaires to Texas, June 15, 1845, 
Speech before House of Representatives, January 22, 1845. 
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of the American Government in 1778 is to the same effect (Martens Recuelli iii, 
pp. 16, 18). In France the customs zone was fixed in 1791 at 2 leagues and 
extended to 4 leagues in 1794, and changed to 2 myriameters in 1813. In the 
Treaty of Peace of September 3, 1783, between the United States and England, 
it was agreed in article 2 that the limit of the United States should comprise all 
islands within 20 leagues of any part of its coasts. These few examples seem to 
disprove conclusively any claim by the States that the principles and the rights 
pertaining to sovereignty and ownership of the territorial seas were clearly estab- 
lished and accepted at the time the Colonies won their independence from England. 

The underlying philosophy supporting the theory of sovereignty over and title 
to a maritime belt surrounding the nation is no more fixed than the various 
rights and distances claimed by the nations. This sovereignty seems to be 
acquired in the same way as sovereignty over land—i. e., by an assertion thereto 
and the power to maintain the assertion. 

The sovereignty over and the title which may exist to the 3-mile maritime 
belt does not emanate from the common law but from the law of nations, there- 
fore, any claim thereto must stem from rights acquired under international law. 
That these rights were not established at the time of the American Revolution, 
or for that matter are not established definitely today, may be gathered from the 
following: 

“The Preparatory Committee for the Conference for the Codification of Inter- 
national Law held at The Hague in 1930, after submitting questionnaires to the 
various governments on the subject of territorial waters and receiving their replies, 
stated that ‘“‘The replies show that the Governments agree in considering that a 
State has sovereignty over a belt of sea round its coast.’”’ Subsequently, the 
second committee, appointed by the Conference to study the subject of territorial 
waters, was unable to agree upon the terms of a convention, but, speaking gen- 
erally, it said that 

it was recognised that international law attributes to each Coastal State 
sovereignty over a belt of sea round its coasts. This must be regarded as 
essential for the protection of the legitimate interests of the State. The belt 
of territorial sea forms part of the territory of the State; the sovereignty which 
the State exercises over this belt does not differ in kind from the authority 
exercised over its land domain. 

“This sovereignty ts however limited by conditions established by international law; 
indeed it is precisely because the freedom of navigation is of such great importance 
to all States that the right of innocent passage through the territorial sea has 
been generally recognised.” (Digest of International Law, Hackworth, vol. I, 
p. 624). {Italics supplied] 

In its report to the Conference, the second committee made the following state- 
ment: 

“The Committee refrained from taking a decision on the question whether 
existing international law recognises any fixed breadth of the belt of territorial sea. 
Faced with differences of opinion on this subject, the Committee preferred, in 
conformity with the instructions it received from the Conference, not to express 
an opinion on what ought to be regarded as the existing law, but to concentrate 
its efforts on reaching an agreement which would fix the breadth of the territorial 
sea for the future. It regrets to confess that its efforts in this direction met with 
no success (Digest of International Law, Hackworth, vol. I, pp. 629-630). 

‘“* * * There is no general statute defining the limits of the territorial 
waters of the United States. Reference is, however, made to sections 2760, 2867, 
and 3067 of the Revised Statutes dealing with the proper enforcement of the 
revenue laws of the United States; also to Article V of the Treaty of Guadalupe- 
Hidalgo, February 2, 1848, between the United States and Mexico, defining the 
boundary line between the two countries, and the Convention of June 15, 1846, 
between the United States and Great Britain, fixing the northwestern boundary 
(Digest of International Law, Hackworth, vol. I, p. 634). 

“After considering the replies of the governments, the Preparatory Committee 
observed that unanimity existed and drew up the following basis of discussion 
(no. 2): 

“The sovereignty of the coastal State extends to the air above its territorial 
waters, to the bed of the sea covered by those waters and to the subsoil. 

“The second committee appointed by the Conference provisionally approved 
an article to the same general effect, stating at the same time that as regards the bed 
of the sea and the subsoil, there are but few rules of international law’ ”’ (Digest of 
International Law, Hackworth, vol. I, p. 654). [Italics supplied.] 
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In the case of United States v. California (1947) (332 U. 19), we find the Su- 
preme Court denying that there was any established inte oniund custom or law 
vesting in the States the title and sovereignty over the maritime belt. The Court 
said, inter alia, with respect to these rights the following: 

‘Third. The crucial question on the merits is not merely who owns the bare 
legal title to the lands under the marginal sea. The United States here asserts 
rights in two capacities transcending those of a mere property owner. In one 
capacity it asserts the right and responsibility to exercise whatever power and 
dominion are necessary to protect this country against dangers to the security and 
tranquility of its people incident to the fact that the United States is located 


] 
immediately adjacent to the ocean. The Government also appears in its capacity 


as a member of the family of nations. In that capacity it is responsible for con- 
ducting United States relations with other nations. /t asserts that proper exercise 
nf the onstitutional responsibr tres requires that it have power, unencumbered hy 
state commitments, always to determine what agreements will be made concerning the 
ontrol and use of the marginal sea and the land under it. (See McCulloch v. Mary- 

! 4 Wheat. 316, 403-408; United States v. Minnesota, 270 U.S. 181, 194.) In 
the light of the foregoing, our question is whether the State or the Federal Govern- 
ment has the paramount right and power to determine ia the first instance when, 
how, and by what agencies, foreign or domestic, the oil and other resources of the 


he marginal sea, known or hereafter discovered, may be exploited (p. 29 
{Ita ics supplied. | 

‘It would unduly prolong our opinion to discuss in detail the multitude of 
references to which the able briefs of the parties have cited us with reference to 
the evolution of powers over marginal seas exercised by adjacent countries 
From all the wealth of material supplied, however, we cannot say that the Thirteen n 
Original Colonies separately acq tired owne rship to the 3-mile belt or the soil under 
it, even if hey did acquire ¢ lements of the sovere rgnty of the English Crown by their 
revolution against it (Cf. United States v. Curtiss-Wright Export Corp., 299 U. 5. 
304, 316). [Italics supplied.] 

‘At the lime this country won its independence from England there was no settled 
wnternational custom or underst tanding among nations that each nation owned a 


3-mile water belt along its borders. Some countries, notably England, Spain, and 
Portugal, had, from time to time, made sweeping claims to a right ‘of dominion 
over wide expanses of ocean And controversies had arisen among nations about 
rights to fish in prescribed areas. But when this Nation was formed, the idea of a 
-mile belt over which a littoral nation could exercise rights of ownership was but a 


nebulous suggestion. Neither the English charters granted to this Nation’s settlers, 
nor the treaty of peace with England, nor any other document to which we have 
been referred, showed a p irpose to set apart a 3-mile ocean belt for Colonial or 
State ownership. Those who settled this country were interested in lands upon 
which to live, and waters upon which to fish and sail. There is no substantial 
support in history for the idea that they wanted or claimed a right to block off the 
n’s bottom for private ownership and use in the extraction of its u alth” (pp. 

31-33). [Italics supplied.] 

In the case of the United States v. Louisiana (1950) (339 U. S. 699, 704, 705), 
the court said inter alia 

‘‘# * *# The claim to our 3-mile belt was first asserted by the National 
Government. Protection and control of the area are indeed functions of national 
external sovereignty (332 U. 8. pp. 31-34). The marginal sea is a national not 
a State concern. National interests, national responsibilities, national concerns 
are involved. The problems of commerce, national defense, relations with other 
powers, war and peace focus there. National rights must therefore be paramount 
in that area, 

* * ** * * * * 


* We intimate no opinion on the power of a State to extend, define, 
or establish its external territorial limits or on the consequences of any such 
extension vis 4 vis persons other than the United States or those acting on behalf 
of or pursuant to its authority. The matter of State boundaries has no bearing 
on the present problem. If, as we held in California’s case, the 3-mile belt is 
in the domain of the Nation rather than that of the separate States, it follows 
a fortiori that the ocean beyond that limit also is. The ocean seaward of the 
marginal belt is perhaps even more directly related to the national defense, the 
conduct of foreign affairs, and world commerce than is the marginal sea. Cer- 
tainly it is not less so. So far as the issues presented here are concerned, Loui- 
siana’s enlargement of her boundary emphasizes the strength of the claim of the 
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United States to this part of the ocean and the resources of the soil under that 
area, including oil.” 

In the case of the United States v. Texas (1950) (339 U.S. 707, 711, 717 
the Court said inter alia: 

‘“‘As an affirmative defense, Texas asserts that as an independent nation the 
tepublic of Texas had open, adverse, and exclusive possession and exercised 
jurisdiction and control over the land, minerals, ete., underlying that part of the 
Gulf of Mexico within her boundaries established at 3 marine leagues from shore 
by her First Congress and acquiesced in by the United States and other major 
nations; that when Texas was annexed to the United States the claim and rights 
of Texas to this land, minerals, ete., were recognized and preserved in Texas; 
that Texas continued as a State to hold open, adverse, and exclusive possession, 
jurisdiction, and control of these lands, minerals, etc., without dispute, challenge, 
or objection by the United States; that the United States has recognized and 
acquiesced in this claim and these rights; that Texas under the doctrine of pre- 
scription has established such title, ownership, and sovereign rights in the area as 
preclude the granting of the relief prayed. 

‘‘As a second affirmative defense, Texas alleges that there was an agreement 
between the United States and the Republic of Texas that upon annexation Texas 
would not cede to the United States but would’ retain all of the lands, minerals 
etc., underlying that part of the Gulf of Mexico within the original boundaries 
of the Republic. 

‘As a third affirmative defense, Texas asserts that the United States acknowl- 
edged and confirmed the 3-league boundary of Texas in the Gulf of Mexico as 
declared, established, and maintained by the Republic of Texas and as retained 
by Texas under the annexation agreement. 


719), 


’ 


* * * * * . + 

‘“* * * When Texas came into the Union, she ceased to be an independent 
nation. She then became a sister State on an ‘equal footing’ with all the other 
States. That act concededly entailed a relinquishment of some of her sover- 
eingty. The United States then took her place as respects foreign commerce 


the waging of war, the making of treaties, defense of the shores, and the like In 
external affairs the United States became the sole and exclusive spokesman for 
the Nation We hold that as ar neident to the transfer of that sc e1gnt 

+. 


that Lexras may have had to the marginal sea as relinquished to the United States. 


and separate, this is an instance where property interests are so subordinate 
the rights of sovereignty as to follow sovereignty. 


And so although dominium and imperium are normally separable 
i 


“It is said that there is no necessity for it—that the sovereignty of the sea can 
be complete and unimpaired no matter if Texas owns the oil underlving it Yet 
as pointed out in United States v. California, once low-water mark is passed the 
international domain is reached Property rights must then be so subordinated 
to political rights as in substance to coalesce and unite in the national sovereign. 
es Unless any claim or title which the Republic of Texas had to the margin- 
al sea is subordinated to this full paramount power of the United States on ad- 
mission, there is or may be in practical effect a subtraction in favor of Texa } 
the national sovereignty of the United States Yet neither the Original Thirteen 
States (United States v. Ca fo nia, supra, pp. 31 32) nor California nor Le s1ana 
enjoys such an advantage. The ‘equal footing’ clause prevents ext n of the 
sovereignty of a State into a domain of political and sovereign power of t United 
States from which the other States have been excluded, st as it prevents a con- 
traction of sovereignty (Pollard’s Lessee v. Hagan, supra) which would produce 
inequality among the States, For equality of States means that they are not 
‘less or greater, or different in dignity or power.’ See Coyle v. Smith, 221 U.S. 
559, 566. There is no need to take evidence to establish that meaning of ‘equal 


footing’.”’ 
That the United States is the only Nation that could have been vested 


title to the marginal belt is a historical fact. 

The Second Continental Congress met at Philadelphia on Mav 10, 1775, and 
continued until the First Congress under the Constit on i 1789 That s 
Congress was a council of 13 independent nations is an absurdity It is true 
that it did not have the powers of the present Congress but it did have the powers 
of a sovereign and did exercise them from the beginning. It raised a nationa 


Army and Navy; it contracted debts; it emitted bills of credit; it established a 


national post office; it sent and received ambassadors; and performed many 
incidental functions of a sovereign. Further, the assertion of these prerogatives 
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of a sovereign was recognized by three of the most important countries of the 
civilized world—France, Holland, and Spain—as is evident from their acceptance 
from the United States of Ministers Plenipotentiary. 

When the Declaration of [ndependence Was proclaimed, July 1, 1776, it was 
a declaration of the Colonies united as a nation and not a series of declarations 
by 13 independent nations. As Justice Story said in his Commentaries on the 


Constitution (sees. 211-216 


he Colonies did not severally act for themselves, and proclaim 


their own independence ' t * It was not an act done by the State govern- 


ments then organized, nor by persons chosen by them. * * * Jt was an 
act of original, inherent sovereignty by the people themselves. * * * So 
the Declaration of Independence treats it. * * * Whatever, then, may be 
the theories of ingenious men on the subject, zt is historically true that before the 
declaration of independence these Colonies were not, in any absolute sense, sovereiqn 
state hat that e? { not fi nd them or make them such: but that at the moment of 
their on they were nder the dominion of a superior controlling National 
( ne ’ ? ho ers ere Wve sted in and erere¢ ised oY the geme ral Conare SS with 
ihe con of the people of all the States. * * * From the moment of the 
declara of independence, if not for most purposes at an antece lent period, 
the United Colonies must be considered as being a nation de facto, having a 
general government over created and acting by the general consent of the 


peo} ra ne Colont is ’ In respect to foreign governments, we were 
politically known as the United States only; and it was in our national capacity, 
as such, that we sent and received ambassadors, entered into treaties and alliances, 
and were admitted into the general community of nations, who might exercise 
the right of belligerents, and claim an equality of sovereign powers and preroga- 
gs, that the States, individually, were not known nor 
oreiqn nations, nor are they now.” [Italics supplied.] 
ited States as an accepted sovereignty in the community 
idenced from the form that the articles of peace concluded 

Not one of these instruments by statement or implica- 


to the status of the United States as a sovereign nation. 


fy 


f 





PROVISIONAL ARTICLES OF PEAC! 


Vo ember 0, 1782 
\greed upon, by and between Richard Oswald, Esquire, the Commissioner of 
His Britar \la for treating of Peace with the Commissioners of the 
| ed State f America Behalf of his said Majesty, on the one Part, and 
Jol Adams, Benjami: ranklin, John Jav, and Henrv Laurens, four of the 
Cor ners | {1 States, for treating of Peace with the Commissioners 
H uid Maje r Behalf, on the other Part, to be inserted in, and 
te tl Ir { of Peace proposed to bee mcluded between the Crow n 
Cireat-Brit i Lid United States: but whieh Treatv is not to be 
ed | Pea hall be agreed upon between Great-Britain 
France; and His Br \lajesty shall be ready to conclude such Treaty 
ec 4 
1) RIN ( H rLIiTieESs BETWEEN THE UNITED STatT! AND 
(J REAT-BRITAIN 
Janua ) 17883 
\\ iers en \I ter Plenipotentiary of the United States of North- 
\merica, having received from Mr. Fitz Herbert, Minister Plenipotentiary 
His Britannic Majesty, a declaration, relative to a suspension of arms, to be 
esta shed betwee1 iid majestv and the said States, the tenor whereof is 
as fc uN 8 Stat. 58 


YEFINITIVE TREATY OF PEACE 
September 3, 1783 


In the name of the Most Holy and Undivided Trinity. 

[It having pleased the Divine Providence to dispose the hearts of the most 
serene and most potent Prince George the Third, by the Grace of God, King of 
Cireat-Britain, France and Ireland, Defender of the Faith, Duke of Brunswick and 
Lunebourge, Arch-Treasurer and Prince Elector of the Holy Roman Empire, &c. 
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and of the United States of America, to forget all past misunderstandings and dif- 
ferences that have unhappily interrupted the good correspondence and friendship 


h 
which they mutually wish to restore; and to establish such a beneficial and satis- 
factory intercourse between the two countries, upon the ground of reciprocal 
advantages and mutual convenience, as may promote and secure to both perpetual 
peace and harmony: And having for this desirable end already laid the foundation 





of peace and reconciliation, by the provisional articles, signed at Paris, on the 
thirtieth of November, one thousand seven hundred and eightyv-two, b com- 
missioners empowered on each part, which articles wer » be inserted 
and to constitute the treaty of peace proposed to be conclude tl ( 
of Great-Britain and the said United States, but which treaty was not to br . 
cluded until terms of peace should be agreed upon between Great-Brita ind 


France, and his Britannic Majesty should be ready to conclu 
cordingly; and the treaty between Great-Britain and France, hs 
concluded, his Britannic Majesty and the United States of America 
car! nto full effeet the provisional articles above mentioned, according to tl 
tenor thereof, have constituted and appointed, that is to say, His Britannic Maj- 
esty on his part, David Hartley, Esquire, Member of the Parliament of ( 
Britain; and the said United States on their part, John Adams, Esquire, é 
Commissioner of the United States of America at the Court of Versailles, lat 
Delegate in Congress from the state of Massachusetts, and Chief Justic ) 
said state, and Minister Plenipotentiary of the said United States to their Higt 
Mightinesses the States General of the United Netherlands; Benjamin Frat 
Ksquire, late Delegate in Congress from the state of Pennsylvania, President of the 
Convention of the said state, and Minister Plenipotentiary from the United States 
of America at the Court of Versailles; John Jay, Esquire, late President of Con- 
gress, and Chief Justice of the state of New-York, and Minister Plenipotentiary 
from the said United States at the Court of Madrid, to be the Plenipotentiaries for 
the concluding and signing the present definitive treaty; who after having reci 
procally communicated their respective full powers, have agreed upon and 
firmed the following articles’ (8 Stat. 80 

Later in the Constitutional Convention the fact that the United States was 
considered as a nation is substantiated by the statement of Mr. King and Mr. 
Wilson: 

“My King ’ " - conceived that the import of the term ‘st 
ereignty,’ ‘national,’ ‘federal,’ had been often used and applied in the dis 








| lis- 
cussions inaccurately and delusively. The states were not ‘sovereigns’ in the 
sense contended for by some. They did not possess the peculiar features of sov- 
ereignty; they could not make war, nor peace, nor alliances, nor treaties. Con- 
sidering them as political beings, they were dumb, for they could not speak to 





They were deaf, for they could not hear ar 
propositions from such sovereign. They had not even the organs or faculties of 
defence, of offence, for they could not of themselves raise troops, or equip vessels, 
for war’’ (5 Elliott’s Debates, 212). 

‘Mr. Wilson could not admit the doctrine that, when the colonies | 


any foreign sovereign whatever. 


ies became 
independent of Great Britain, they became independent also of each other. He 
read the Declaration of Independence, observing thereon, that the United Colonies 
were declared to be free and independent states, and inferring, that they were 


independent, not individually but unitedly, and thev were confederated, as they 
were independent states’ (5 Elliott’s Debates, 213). 

Next in point of time we will take a look at the preamble to the Constitution of 
the United States: ‘‘We the People of the United States, in order to form a 


more 
perfect union * * *” 


These are the people of an established nation, the 
United States, who desire to form a more perfect union; these are not the people 
of 13 allied nations, who desire to form a union. 

Subsequent to the adoption of the Constitution there are to be found in the 
opinions of the Supreme Court of the United States statements to the effect that 
the United States existed as a sovereign power prior to the adoption of the Consti- 
tution and that the States individually were never recognized as sovereigns 
within the family of nations. 

“The Revolution, or rather the Declaration of Independence, found the peopl 
already united for general purposes, and at the same time providing for their 
more domestic coneerns by State Conventions, and other temporary arrange- 
ments. From the crown of Great Britain, the sovereignty of their country. passed 
to the people of it; * * * they made a confederation of the States, the basis 
of a general Government. Experience disappointed the expe ‘-tions they had 
formed from it; and then the people, in their collective and il capacity, 
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established the present Constitution. It is remarkable that in establishing it, 
the people exereised their own rights, and their own proper sovereignty, and 
conscious of the plenitude of it, they declared with becoming dignity, ‘We, the 
people of the United States, do ordain and establish this Constitution.’ Here we 
see the people acting as sovereigns of the whole country; and in the language of 
sovereignty, establishing a Constitution by which it was their will, that the State 
Governments should be bound, and to which the State Constitutions should be 
made to conform” (Chisholm, Ex’r v. Georgia (1793), 2 Dallas 419, 479-481). 

‘*The truth is, that the States, individually, were not known nor recognized as 
sovereign, by foreign nations, nor are they now; the States collectively, under 
Congress, as the connecting point, or head, were acknowledged by foreign nations 
as sovereign, particularly in that acceptation of the term, which is applicable to 
all great national concerns, and in the exercise of which other sovereigns would 
be more immediately interested; such, for instance, as the rights of war and peace, 
of making treaties, and sending and receiving ambassadors” (Penhallow v. Doane 
(1795), 3 Dallas 54, 81 

Soth the States and the United States existed before the Constitution. The 
people, through that instrument, established a more perfect union by substituting 
a national government, acting, with ample power, directly upon the citizens, 
instead of the confederate government, which acted with powers greatly restricted, 
only upon the states. * * * The people of the United States constitute one 
nation, under one government, and this government, within the scope of the 
powers with which it is invested, is supreme’ (Lane County v. Oregon (1868), 
7 Wall. 76). 

As a result of the separation from Great Britain by the Colonies acting as a 
unit, the powers of external sovereignty passed from the Crown not to the Colonies 
severally, but to the Colonies in their collective and corporate capacity as the 
United States of America. Even before the Declaration, the Colonies were a unit 
in foreign affairs, acting through a common agency—namely the Continental 
Congress, composed of delegates from the Thirteen Colonies. That agency 
exercised the powers of war and peace, raised an army, created a navy, and finally 
adopted the Declaration of Independence. Rulers come and go; governments 
end and forms of government change; but sovereignty survives. A _ political 
society cannot endure without a supreme will somewhere. Sovereignty is never 
held in suspense. When, therefore, the external sovereignty of Great Britain in 
respect of the Colonies ceased, it immediately passed to the Union. (See Pen- 
hallow v. Doane, 3 Dall. 54, 80-81.) That fact was given practical application 
almost at once. The treaty of peace, made on September 23, 1783, was concluded 
between his Britannic Majesty and ‘‘United States of America’ (8 Stat.— 
European Treaties—s0). 

The Union existed before the Constitution, which was ordained and established 
among other things to form ‘fa more perfect Union.’’ Prior to that event, it is 
clear that the Union, declared by the Articles of Confederation to be ‘“‘perpetual,”’ 
was the sole possessor of external sovereignty and in the Union it remained without 
change save insofar as the Constitution in express terms qualified its exercise. 
The Framers’ Convention was called and exerted its powers upon the irrefutable 
postulate that though the States were several, their people in respect of foreign 
affairs were one (United States v. Curtiss-Wright Corp. (1936), 299 U. 8S. 304, 
318-319). 

Although the Congress has not declared sovereignty over the submerged lands 
lying under the high seas off the coast of the continental United States, it must be 
conceded that jurisdiction to the distances of 1 marine league is vested in the 
United States under the well-recognized rule of international law and not under 
any rule of common law. It is clearly provided by the Constitution of the United 
States that the United States is supreme in all dealings with other nations, and 
that the States are not permitted to deal with international affairs. The juris- 
diction over the maritime belt is part of our obligation under the law of nations. 

A few extracts from the opinions of the Supreme Court conclusively establish 
that the United States is vested with all the attributes of sovereignty necessary 
in the exercise of international affairs. 

“The loeal interests of the several States of the Union exist, but for national 
purposes, embracing our relations with foreign nations, we are but one people, 
one Nation, one power” (Chinese Exclusion Case (1888), 130 U. 8. 581, 606). 

** As a nation with all the attributes of sovereignty, the United States is vested 
with all the powers of government necessary to maintain an effective control 
over international relations” (Fong Yue Ting v. United States, 149 U. S. 698, 711; 
Knox v. Lee, 12 Wall. 457, 555). 
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‘We should hesitate long,’”’ the Court said in Mackenzie v. Hare (239 U. 8. 299, 
311), “before limiting or embarrassing the United States powers over foreign 
relations” (Burnett v. Brooks (1932), 288 U. 8S. 378, 396). 

“A right secured by the law of nations to a nation, or its people, is one the 
United States as the representatives of this Nation are bound to protect” (United 
States v. Arjona (1886), 120 U. S. 479, 487). 

“The broad statement that the Federal Government can exercise no powers 
except those specifically enumerated in the Constitution and such implied powers 
as are necessary and proper to carry into effect the enumerated powers, is cate- 
gorically true only in respect of our internal affairs’? (United States v. Curtiss- 
Wright Corporation (1936), 299 U. S. 304). 

The foregoing review of historical facts and extracts from Supreme Court 
cases conclusively establishes that, with respect to the United Colonies there was 
a continuing and underlying political philosophy of nationalism as contradis- 


tinguished from a political philosophy of confederatism. That there was a de 
facto nation from May 10, 1775, and a de jure nation from September 3, 1783, 
is certainly supportable from the historical facts and precedents cited. As there 


was a nation recognized by the family of nations, the United States, capable of 
inheriting the sovereignty and title to the maritime belt vested by international 
law in the King of England, it would seem the contention that the sovereignty 
and title to such belt passed piecemeal to the Thirteen Original States and the 
subsequently admitted coastal States, which never have been recognized by the 
community of nations as sovereign, is untenable. 


2. Every opinion of the courts must be read in the light of the facts in issue 


This principle was very clearly enunciated in the case of Cohens v. Virginia 
(1821) (6 Wheat. 264, 399), where the Court said: 

“Tt is a maxim, not to be disregarded, that general expressions, in every opinion, 
are to be taken in connection with the case in which those expressions are used. 
If they go beyond the case they may be respected but ought not to control the 
judgment in a subsequent suit when the very point is presented for decision. The 
reason of the maxim is obvious. The question actually before the Court is investi- 
gated with care, and considered in all its full extent. Other provisions which may 
serve to illustrate it, are considered in their relations to the case decided, but their 
possible bearing in all other cases is seldom completely investigated.”’ 

It would seem unnecessary to consider, seriatim, all the cases holding that the 
sovereignty over and title to the tidelands and shores within a State are vested in 
such State. The listing of the most often cited and many of the other cases (with 
the type of land involved indicated) will suffice to show that not one of these cases 
involved lands lying between the low-water mark and the 3-mile limit: 


Martin v. Waddell (1842), 41 U. S. 366. Raritan River and Bay. 

Pollard’s Lessee v. Hagan (1845), 3 How. 212. Mobile River. 

Goodtitle v. Kibbe (1850), 9 How. 471. Shore of a navigable tidewater river. 

Smith v. Maryland (1855), 18 How. 71, 74. Chesapeake Bay. 

Mumford v. Wardwell (1867), 6 Wall. 423, 435, 436. Shore of bay. 

Weber v. Board of Harbor Commissioners (1873), 18 Wall. 57. Shore of a bay. 

St. Clair v. Lovington (1874), 90 U.S. 46. Mississippi River. 

McCready v. Virginia (1876), 94 U.S. 391. Oyster beds in tidewater river. 

Barney v. Keokuk (1876), 94 U. S. 324. Mississippi River. 

Manchester v. Massachusetts (1890), 189 U. S. 240. Buzzard’s Bay. 

Hardin v. Jordan (1891), 140 U. S. 371. Inland Lake. 

San Francisco v. LeRoy (1891), 188 U. S. 656. San Francisco Bay. 

Knight v. U. S. Land Association (1891), 142 U. 8S. 387. San Francisco Bay. 

Illinois Central v. Illinois (1892), 146 U.S. 387. Lake Michigan. 

Shively v. Bowlby (1893), 152 U.S. 1. Columbia River. 

St. Anthony v. Roard (1897), 168 U.S. 349. Mississippi River. 

Mobile Transportation Co. v. Mobile (1903), 187 U. 8. 479. Mobile River. 

United States v. Mission Rock Co. (1903), 189 U.S. 391. San Francisco Bay. 

Green Leaf Lumber Co. v. Garrison (1913), 237 U.S. 251. Virginia-Elizabeth 
River. 

Port of Seattle v. Oregon and W. R. R. Co. (1921), 255 U. S. 56. Duwamish 
River and Elliott Bay. 

Oklahoma v. Texas (1921), 258 U.S. 574. Red River. 

Vassachusetts v. New York (1926), 271 U.S. 65. Lake Ontario. 

United States v. Holt Bank (1926), 270 U. S. 49. Inland lakes. 

United States v. Utah (1931), 283 U.S. 64. Colorado River. 


McGilvra v. Ross (1909), 215 U.S. 70. Nontidal lakes. 
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The Abby Dodge (1912), 223 U. 8. 166. Sponge beds in Gulf of Mexico. 

Scott v. Lattig (1913), 227 U.S. 229. Snake River. 

Donnelly v. United States ( 1913), 228 U. 8S. 243. Klamath River. 

United States v. Oregon (19385), 295 U.S. 1. Inland lakes. 

Borax Consolidated v. City of Los Ange les (1935), 296 U. S. 10. San Pedro 
Bay. 

United States v. O’ Donnell (1938), 303 U.S. 501, San Francisco Bay. 


It is also respectfully submitted that each and every one of these opinions used 
words that clearly indicated that the Court was considering lands situated land- 
ward of the open sea, as is seen from the following quotes: 

Martin v. Waddell (1842) (16 Peters 367, 410): 

“For when the Revolution took place, the people of each State became them- 
selves sovereign; and in that character hold the absolute right to all their navigable 
waters and the soils under them for their own common use, subject only to the rights 
since surrendered by the Constitution to the General Government” (Pollard’s 
Lessee v. Hagan et al. (1845), 3 How. 212, 229). 

“By the preceding course of reasoning we have arrived at these general con- 
clusions: First, the shores of navigable waters, and the soils under them, were not 
granted by the Constitution to the United States, but were reserved to the States, 


respectively. Secondly, the new States have the same rights, sovereignty, and 
jurisdiction over this subject as the Original States.” 
Knight v. United States Land Association (1891) (142 U.S. 161, 183): 


“It is the settled rule of law in this Court that absolute prope sites in, and dominion 
and sovereignty over, the soils under the tidewaters in the Original States were 
reserved to the several States, and that the new States since admitted have the 
same rights, sovereignty and jurisdiction in that behalf as the Original States 
possess W ithin their re spec tive borders.” 

Smith v. Maryland (1855) (59 U.S. 71, 74) 

“Whatever soil below low-water mark is the subject of exclusive propriety and 
ownership, belongs to the State on whose maritime border, and within whose terri- 
tory it lies, subject to any lawful grants of that soil by the State, or the sovereign 
power which governed its territory be - the Declaration of Independence.” 

Mumford v. Wardwell (1867) (73 U. S. 425, 436): 

“Settled rule of law in this C ia is that the shores of navigable waters and 
the soils under the same in the Original States were not granted by the Constitu- 
tion to the United States, but were reserved to the several States, and that the 
new States since admitted have the same rights, sovereignty, and jurisdiction in 
that behalf as the Original States possess within their respective borders.” 

Weber v. Board of Harbor Commissioners (1873) (18 Wall. 57, 65-66): 

‘‘Upon the admission of California into the Union upon equal footing with the 
Original States, absolute property in, and dominion and sovereignty over, all soils 
under the tidewaters es her limits passed to the States, * * *” (McCready 
v. Virginia (1876), 94 U. 391, 394-395). 

‘The principle has one ‘been settled in this Court, that each State owns the 
beds of all tidewaters within its jurisdiction, unless they have been granted away” 
(Hardin v. Jordan (1891), 140 U.S. 381). 

‘With regard to grants of the Government for lands bordering on tidewater, it 
has been distinctly settled that they only extend to high-water mark, and that 
the title to the shore and lands under water in front of lands so granted inures 
to the State within whie h they are situated, if a State has been organized and estab- 
lished the re.”’ 

Illinois ¢ ‘entral Rail road v. Illinois (1892) (146 U. S. 435) 

‘It is the settled law of this country that the ownership of and dominion and 
sovereignty over ole covered by tidewaters, within the limits of the several States, 
belong to the respective States within which they are found, with the conseque nt 
right to use or dispose of any portion thereof. * *¢ # 

Shively v. Powlby (1893) (152 U. S. 1, 57-58): 

‘The n new States admitted into the Union since the adoption of the Constitution 
have the same rights as the Original States in the tidewaters and in the lands 
under them, within their respective j trisdictions.”’ 

Mobile Transportati m Company Vv. Vobile (1992) (187 U. Ss. 179, 482) 

‘That the State of Alabama, when admitted into the Union, became entitled 
to the soil under the navigable waters, below high-water mark within the limits of 
State, not previously granted, was so conclusively settled by this court in Pollard’s 
Lessee v. Hagan (3 How. 212), as to need no further consideration.”’ 
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United States v. Mission Rock Co. (1902) (189 U.S. 391, 404 

“Upon the admission of California into the Union upon equal footing with the 
Original States, absolute property in, and dominion and sovereignty over, all 
soils under the tidewaters within her limits passed to the State, with the consequent 
right to dispose of the title to any part of said soils in such manner as she might 
deem proper.” 

The Abby Dodge (1911) (223 U. 8S. 166, 174): 

“The principle has long been settled in this Court, that each State owns the 
beds of all tidewaters within its jurisdicticn, unless they have been granted 
away. * * *” (Pollard’s Lessee v. Hagan, 3 How. 212; Smith v. Maryland, 18 
How. 74: Mumford v. Wardwell, 6 Wall. 486; Weber v. Harber Commissioners 
18 Wall. 66). 

Borax Consolidate, Ltd., et al. v. Los Angeles (1935) (296 U.S. 10, 15-16 

“The soi!ls under tidewaters within the Original States were reserved to them 
respectively, and the States since admitted to the Union have the same sovereignty 
and jurisdiction in relation to such lands within their borders as the Original States 
possessed”’ (Martin v. Waddell, 16 Pet. 367, 410; Pollard v. Hagan, 3 How. 212, 
229, 230: Gocdtitle v. Kibbe, 9 How. 471, 478: Weber v. Harber Commissicners, 
18 Wall. 57, 65, 66; Shively v. Bowlby, 152 U.S. 1, 15, 26). “This doctrine applied 
to tidelands in California’ (Weber v. Harber Cemmissioners, supra; Shively v. 
Bowlby, supra, pp. 29, 30; United States v. Mission Rock Ce., 189 U.S. 391, 404, 
405). 

The following definitions of the terms “‘shores,” “tidelands,”’ and ‘“‘high seas’”’ 
are submitted as helpful aids in the determination of the effect of the decisions 
enumerated herein: 


, 


SHORES 


United States v. Pachece (1864) (69 U.S. 587, 590 

“By the common law, the shore of the sea, and, of course, of arms of the sea, is 
the land between ordinary high- and low-water mark, the land over which the 
daily tides ebb and flow.” 

Handly’s Lessee v. Antheny et al. (1820) (18 U. 8. 374, 385 

“The shores of a river border on the water’s edge.”’ 


HIGH SEAS 


United States v. Rodgers (1893) (150 U. 8. 249, 254 

“In Waring v. Clarke (5 How. 440, 453), this Court said that it had been fre- 
quently adjudicated in the English common-law courts since the restraining 
statutes of Richard Il and Henry IV, ‘that high seas mean that portion of the sea 
which washes the open coast.’ In United States v. Grush (5 Mason 290), it was 
held by Mr. Justice Story, in the United States circuit court, that the term ‘high 


seas,’ in its usual sense, expresses the unenclosed ocean or that portion of the sea 
which is without the fauces terrae on the seacoast, in contradistinction to that 
which is surrounded or enclosed between narrow headlands or promontories. It 
was the open, unenclosed waters of the ocean, or the open, unenclosed waters of 
the sea, which constituted the ‘high seas’ in his judgment. There was no dis- 


tinction made by him between the ocean and the sea, and there was no occasion 
for any such distinction 


“Constitution by Story (sec. 1164 


“‘What is the meaning of ‘high seas’, within the intent of this clause, does not 
seem to admit of any serious doubt. The phrase embraces not only the waters 
of the ocean, which are out of sight of land, but the waters on the seacoast, below 
low-water mark, whether within the territorial boundaries of a foreign nation or 
of a domestic State. Mr. Justice Blackstone has remarked, that the main sea or 
high sea begins at the low-water mark. But between the high-water and the low- 
water mark, where the tide ebbs and flows, the common law and the admiralty 
have divisum imperium, an alternate jurisdiction, one upon the water, when it is 
full sea, the other upon the land, when it is an ebb. He doubtless here refers to 
the waters of the ocean on the seacoast, and not on creeks and inlets. Lord Hale 
says that the sea is either that which les within the body of the county or with- 
out. That which lies without the body of a county is called the main sea, or 
ocean. So far, then as regards the States of the Union, ‘high seas’ may be taken 
to mean that part of the ocean which washes the seacoast, and is without the 
body of any county, according to the common law; and, so far as regards foreign 
nations, any waters on their seacoast, below low-water mark.’”’ 
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TIDE LANDS 


Walker v. The State Harbor Commissioners (1873) (84 U.S. 648, 650): 

“In the case of The People v. Davidson, * * * the term ‘tidelands,’ used 
in the act, applied only to lands covered and uncovered by the tides, and did not 
include lands permanently submerged by the waters of the bay of San Francisco.” 

Port of Seattle v. Oregon and W. R. R. Company et al. (1920) (255 U. S. 56, 66): 

‘“Tidelands have a definite boundary at the line of mean low tide; or, by later 
legislation, of extreme low tide (State v. Scott, supra, pp. 68, 69). The shorelands, 
on the other hand, were those ‘below the line of ordinary high water and not 
subject to tidal flow.’ They had no defined outer boundary.” 

See also Baer v. Moran Bros. Co., 153 U.S. 287. 


CROWN LANDS 


\ttorney General v. Chambers (1854) (4 Chancery Reports 205, 207, 214, 216, 
217): 


=" =] 


ee * * 


In one sense, the highest equinoctial spring tides are ‘ordinary’; 
i. e., they occur in the natural order of things. But this is evidently not the 
sense in which the word ordinary is used when designating the extent of the 
Crown’s right to the shore. 

‘“* * * Lord Hale gives no absolutely decided opinion; but he evidently 
leans very strongly against the right to the land covered only by spring tides 
(Treatise De Jure Maris, p. 26), and refers to decisions which support his views 
Then he describes ordinary tides as if synonymous with neap tides. 

* * * * * * * 


“The learned Judges whose assistance I had in this very obscure question point 
out that the limit indicating such land [Crown lands] is the line of the medium 
high tide between the springs and the neaps. * * * I therefore concur with 
the able opinion of the Judges, whose valuable assistance I had, in thinking that 
medium line must be treated as bounding the right of the Crown.” 

Rorax, Lid. v. Los Angeles (1935) (296 U. S. 10, 23): 

“The range of the tide at any given place varies from day to day, and the ques- 
tion is, How is the line of ‘ordinary’ high water to be determined? The range of 
the tide at times of new moon and full moon ‘is greater than the average,’ as ‘high 
water then rises higher and low water falls lower than usual.’ The tides at such 
times are called ‘spring tides.’ When the moon is in its first and third quarters, 
‘the tide does not rise as high nor fall as low as on the average.’ At such times the 
tides are known as ‘neap tides.’2. * * *” 


> 


3. The special claim of Texas of entitlement to the submerged land surrounding its 
coast line different from that accorded other States 


There is no question that Texas can assert:and support its contention that as an 
independent nation it was vested with such title and sovereignty as existed under 
iahorauticesl law during the period of its existence as an independent nation. 

‘* * * The United States * * * recognized the independence of Texas 
in March 1837 by accrediting to the Republie a chargé d'affaires. France recog- 
nized it by coneluding a treaty of commerce and friendship on September 25, 1839, 
and the treaty was ratified on February 14, 1840. British recognition was ob- 
tained in a series of treaties concluded in November, 1840, but these were not 
ratified until June 28, 1842” (readings in Texas History, Eugene C. Barker, 
A Survey of the Foreign Affairs of the Republic, p. 359). 

‘*France followed the example of Great Britain, and acknowledged the inde- 
pendence of Texas, as did also Holland and Belgium. * * *” (Sam Houston 
and the War of Independence in Texas, Alfred M. Williams, ch. XIII, pp. 258- 
259). 

There is no need to pursue this point to great lengths. Texas was an inde- 
pendent nation. 

This admission does not, however, require an admission that Texas retains any 
title or sovereignty she may have so acquired as an independent nation to the 
marginal belt surrounding her shores. The title and sovereignty, such as it was, 
stemmed from the circumstances that Texas had membership in the family of 
nations. It is incongruous to contend that she did not surrender this right along 


* * * The origin of the terms spring and neap tides ‘is probably due to the fact that as the moon 
leaves the meridian of the sun in her orbital transit round the earth and approaches the quarters the tides 
begin to ‘‘fall off’ or are “nipped,”’ and neap tides ensue. As she leaves the quarters for the meridian they 
begin to “‘lift,”’ or ‘come on,” or “spring up,’”’ and when the meridian is reached spring tides ensue.’ ‘A 
Practical Manual of Tides and Waves,’ W. H. Wheeler, p. 49.” 

2 Tidal Datum Plane, United States Coast and Geodetic Survey, Special publication No. 135, p. 3. 
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with all other rights she may have had as an independent nation when she accepted 
annexation to the United States. 


4. National boundaries as distinct from State boundaries 


In addition to the presentation, including the statements of the Supreme Court, 
as to the conduct of nations with respect to their claims of sovereignty and juris- 
diction over the Territorial seas and marginal belt, it may not be amiss to present 
a compendium of the views expressed by 36 nations at the April 3, 1930, meeting 
of the Conference for the Codification of International Law held at The Hague: 


Breadth favored Adjacent zone desired 

Union of South Africa 3 miles - . 
Germany 3 miles Yes. 
United States 3 miles 
Belgium 3 miles Yes. 
Great Britain 3 miles No. 
Canada 3 miles 
Chile 6 miles “Without an adjacent zone.” 

or 

3 miles “With an adjacent zone.’ 
China } miles 
Colombia 6 miles 
Cuba 6 miles _... Yes. 
Denmark 3 miles 
Egypt ; $ miles Yes. 
Spain 6 miles Yes, 
Estonia 3 miles Yes. 
Finland | 4 miles Yes. 
France 3 miles Yes. 
Greece 3 miles. Would aecept “2 miles” 
India 3 miles. 
Irish Free State 3 miles 
Iceland 4 miles 
Italy 6 miles 
Japan 3 miles No. 
Latvia 6 miles Yes. 
Norway miles Must be limited by “needs regarding 
| customs and security.” 
Netherlands __-- 3 miles 
Persia 6 miles. | Yes. 
Poland | 3 miles | Yes. 
>, rs ‘ ilee 
Portugal --- - _ = a “Provided there is an adjacent zone” 
| 6 miles oi) ; of 6 miles. 

Rumania._-. 6 miles. | Reserves attitude. 
Sweden : 4 miles. : 
Czechoslovakia ...| No coastline. ‘Sjdaios 
Turkey ; 6 miles _ i ee Yes. 
Uruguay - -- We is caches a, hia Reserves attitude. 
Yugoslavia... DP Oi Kac cebctdthcthn ne tokawadnand Do. 
Brazil , 2D Serer sam ache necal 
3 Se Se “Use of international maritime | 

waterways mrust under no con- | 

ditions be interfered with.” } 


After custom and usage have been determined, the writings of recognized 
authorities in the field are the next best source of determining international law. 
As Chancelor Kent says: 

‘‘In cases where the principal jurists agree the presumption will be very great 
in favour of the solidity of their maxims, and no civilized nation that does not 
arrogantly set all ordinary law and justice at defiance will venture to disregard 
the uniform sense of the established writers of international law” (Kent’s Com., 
vol. i, p. 19). 

There will not be any attempt made to quote extracts from all or even a 
majority of the writers in the field of international law, but a representative 
sampling of the statements of recognized authorities follows: 

‘“* * * The mid-line was abandoned, and the ‘narrow sea, adjoining to the 
coast of England,’ was declared to be ‘part of the waste and demesnes and 
dominions of the King of England,’ who had in it the double right of jurisdiction 
and property or ownership, * * * (Hale, A Treatise Relating to the Mari- 
time Law of England). 

“Tt is not easy to determine to what distance a nation may extend its rights 
over the sea by which it is surrounded. Bodinus pretends that according to the 
common right of all maritime nations the prinee’s dominion extends to the dis- 
stance of thirty leagues from the coast. But this exact determination can only 
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be founded on a general consent of nations, which it would be difficult to prove. 
Fach state may on this head make what regulation it pleases, so far as respects 
the transactions of the citizens with each other, or their concerns with the sover- 
eign; but between nation and nation all that can reasonably be said is, that in 
general the dominion of the state over the neighbouring sea extends as far as her 
safetv renders it necessary and her power is able to assert it” (Vattel’s Law of 
Nations, Book i, ch. xxiii, see. 289). 

= * * The differentiation of bays and arms of the sea from the territorial 
belt on open coasts has persisted to the present day, both in the writings of 
publicists and in the practice of nations, although the introduction of another 
principle of delimitation has tended to keep the claims to bays within moderate 
bounds” (Fulton, Sovereignty of the Sea, pp. 548-549 

“x * * The British territorial waters, as usually defined, are of modern 
origin, and were derived from the international jurisprudence of the Continent, 
and « _ cit — from the doctrine of Bynkershoek * * * (Fulton, Sovereignty 
of the , p. 538). 


ix * * ] 


The physical power of exercising an exclusive property and juris- 
diction, and of excluding the action of other nations within these limits, exists toa 
certain degree; but the moral power may perhaps seem to extend no further than 
toe xe ‘lude the action of other nations to the injury of the state by which this right 
is claimed. * * * This claim has, however, been sometimes extended to 
insted other nations from the innocent use of the waters washing the shores of a 
particular state in peace and in war; as, for example, for the purpose of partici- 
pating in the fishery, which is generally appropriated to the subjects of the state 
within that distance of the coasts. This exclusive claim is sanctioned both by 
usage and convention, and must be considered as forming a part of the positive 
law of nations’? (Wheaton, International Law (Dana) sec. 189) 

‘“* * * The whole extent of a sea stretching between territories belonging 
to the same state, however far apart these territories might be, was looked upon 
as being under the sovereignty of that state. * * *?’ (Fulton, Sovereignty of 
the Sea, p. 542.) 

‘Maritime belt is that part of the sea which, in contradistinction to the Open 
Sea, is under the sway of the riparian States. But no unanimity exists with regard 
to the nature of the sway of the riparian States. Many writers maintain that 
such sway is sovereignty, that the maritime belt is a part of the territory of the 
riparian State, and that the territorial supremacy of the latter extends over 
its coast waters. Whereas it is nowadays universally recognised that the Open 
Sea cannot be State property, such part of the sea as makes the coast waters 
would, according to the opinion of these writers, actually be the State property 
of the riparian States, although foreign States have a right of innocent passage 
of their merchantmen through the coast waters. 

“On the other hand, many writers of great authority emphatically deny the 
territorial character of the maritime belt and concede to the riparian States, in the 
interest of the safety of the coast, only certain powers of control, jurisdiction, 
police, and the like, but not sovereignty. 

“This is surely erroneous, since the real facts of international life would seem 


to agree with the first-mentioned opinion only. Its supporters rightly maintain 
(Hall, p. 158). The que stion 7 treated with great clearness by Heilborn, System 
pp. 37-57), and Schiicking (pp. 14-20), that the universally recognized fact of the 
exclusive right of the cip: irian State to appropriate the né utural products of the sea 
in the coast waters, especial lly the use of the fishery therein, can coincide only with 
the territorial character of the maritime belt. The argument of their opponents 


that if the belt is to a considered a part of State territory, every riparian State 
must have the right to sell and exchange its coast waters, can properly be met by 
the statement that territorial waters of all kinds are inalienable appurtenances 
[see above, sec. 175, Bynkershoek’s (De Dominio Maris, ch. 5) opinion that a 
riparian State can alienate its maritime belt without t he coast itse ‘lf, is at the pres- 


ent ¢ enable] of the Riparian States’? (Oppenheim, letumnetiondl Law, pp. 
9% 39 











The extracts from these writers conclusively forecloses the argument that it is 
practical or even feasible to vest title to and the sovereignty over the subsoils of 
the maritime belt in the States of the United States bordering on the seas. 

The vesting in the Federal Government of the external sovereignty, including 
the right and title to and the sovereign over the subsoils of the maritime belt, is 
not dependent upon an affirmative grant in the Constitution nor upon a delega- 
tion thereof from the States (United States v. Curtiss-Wright Corporation (1936) 299 


ce CC TE OO 
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U. 8. 304). The establishment of the outward sea boundaries of the United States 
is well within the realm of the external sovereignty (United States v. California, 
supra, United States v. Louisiana, supra, and United States v. Texas, supra 

The annexation of a land area adjacent to a border of the United States would 
not automatically make such area part of the States contiguous thereto, nor does 
the assertion and exercise of exclusive sovereignty over a certain portion of the 


waters and the subsoils surrounding the United States automatically make such 


waters and their subsoils parts of the contiguous States. ‘‘The matter of State 
boundaries has no bearing on the present problem” (United States v. Louisiana 
(1950) 339 U.S. 699, 705). The exercise of sovereignty by the United States over 


territory not part of any State is neither a novel concept of Jaw nor an unprece- 
dented action. 

Two proclamations issued by President Truman on September 28, 1945, ini- 
tiated another precedent in international law. One of these asserted the jursidic- 
tion of the United States over the resources of the Continental Shelf under the 
high seas contiguous to the coast of the United States and its Territories; the other 
provided for the establishment of conservation zones for the protection of fisheries 
in certain areas of the high seas contiguous to the United States. Their effect 
is to extend the national control of the United States over fisheries and under- 
water resources such as oil over an area of some 750,000 square miles and to make 
possible the orderly development of these resources. To rationalize that these 
proclamations would automatically extend the boundaries of the bordering States 
of the United States to the distance claimed therein is so illogical as to require 
no answer. 

5. The power of Congress to convey the land which lies between the low-water mark 
and the 3-mile limit is questionable. 


These lands are held under international law and are held in trust for the use 
of all of the people of the United States, therefore a convevance to the coastal 
States is as much a violation of this trust as would be a conveyance to an indi- 
vidual. In Martin Ve Waddell (1842) (16 Pet. 418) and Jilinois Central Railroad 
v. Illinois (1892) (146 U.S. 387, 456) the following statement is quoted with appro- 
bation from Arnold v. Mundy (1821) (1 Halsted 1 (N. J.)): 

‘The sovereign power itself, therefore, cannot consistently with the principles 
of the law of nature and the constitution of a well-ordered society, make a direct 
and absolute grant of the waters of the State, divesting all the citizens of their 


common right. It would be a grievance whieh never could be long borne by a 
free people.” 
The following statements in Jllinois Central Railroad vy. Illinois (1892 146 


U.S. 387, 453) are equally true with respect to the Federal Government: 

“The State can no more abdicate its trust over property in which the whole 
people are interested, like navigable waters and soils under them, so as to leave 
them entirely under the use and control of private parties, except in the instance 
of parcels mentioned for the improvement of the navigation and use of the waters, 
or when parcels can be disposed of without impairment of the public interest in 
what remains, than it can abdicate its police powers in the administration of 
government and the preservation of the peace.” 

This trust devolved upon the United States for the public and can be dis- 
charged only by the management and control of the property in the interest of 
the whole public, and cannot be discharged by a transfer to the coastal States. 

The jurisdiction of and title to this land is vested in the United States under 


international law. And, although Congress has the power to waive an adjudi- 
cation in favor of the United States, Cherokee Natien v. United States (1926) (270 


U. 8. 476), it is questionable whether Congress by legislation may divest the 
United States of its title to the marginal belt because no country can prescribe 
a rule of international law. Such legislation would in effect be doing that. In 
1885 in the case of The Antelope (10 Wheat. 66, 120), the Court said: 

“‘No principle of general law is more universally acknowledged, than the 
perfect equality of nations. Russia and Geneva have equal rights. It results 
from this equality, that no one can rightfully impose a rule on another. Each 
legislates for itself, but its legislation can operate on itself alone. A right, then, 
which is vested in all, by the consent of all, can be divested only by consent * * *,” 
[Italics supplied.] 

Property rights in the marginal seas must be so subordinated to political rights 
as in substance to coalesce and unite in national sovereign. ‘They are not 
separable (United States v. Texas (1950) 339 U. S. 707, 719). 
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SUMMARY OF ARGUMENT 


It may be categorically stated (1) that sovereignty over and title to the surf 
and subsoil of the seabed under the maritime belt are vested in the littoral state 
by international law; (2) that the United States (not the original and subse- 
quently admitted coastal States) is the sovereign in which this land is vested; 
(3) that it cannot be said that the States reserved the sovereignty and title to 
this land because the States were never vested with them; (4) that the most-often- 
cited cases in support of the claim of the States to this land, are not precedents, 
for the simple reason that they were not decided with respect to land or parties 
on a comparable basis; (5) that the sovereignty and title to such lands are directly 
connected with international relations and therefore are vested exclusively in 
the United States; and (6) that the outward seaward border of the United States 
need not be the same as the borders of the States contiguous to the sea. 


James P. Rapiaan, Jdr., 
Chief, American Law Section. 





